Canada’s Principled Drug Policy

A Summary of Chapter 3 of the 2002
Canadian Senate Report on Cannabis

excerpted and annotated by Julie Ruiz-Sierra

As the ever more costly domestic war on drugs redoubles
its paternalistic efforts to protect Americans from themselves,
the Canadian government begins to see the merit of a drug
policy based on allowing Canadians to decide for them-
selves.

In March of 2001, the Canadian Senate Special Com-
mittee on lllegal Drugs was formed and charged with the
task of examining the effectiveness of Canadian policies on
Cannabis. Composed of five senators, the committee was
empowered to call for expert witnesses, documentary evi-
dence, and governmental records, and even to look to the
policies of other nations in accomplish its task. The commit-
tee reported its extensive finings and recommendations last
September in a report entitled Cannabis: Our Position for a
Canadian Policy. Reluctant to make policy recommenda-
tions based solely on public opinion or scientific evidence,
both of which it deemed constantly subject to interpretation
and verification, the committee took care to ground its work
in guiding principles. In this excerpt from the report, they
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make explicit those principles that clarified their conception
of the appropriate roles that the state, criminal law, science,
and ethics must play in the development of a public policy
on Cannabis. These considerations ultimately informed their
recommendation that criminal regulation of cannabis be lim-
ited only to behavior that causes demonstrable harm to oth-
ers, namely: illegal trafficking, selling to minors, and driving
while impaired. —JRS

hat should public policy on illegal drugs consist
Wof, policy here being understood in the strict sense

of the word, as government through public de-
bate and not party politics? As we are part of the Senate of
Canada and therefore of Parliament, and having legislative
authority, one might wonder why we ask ourselves the ques-
tion. As legislators, are we not guided by the principles of
good government, that is to say by public interest? In fact,
what is public interest, and how is it determined? Does our
position as Senators give us the de facto ability to say what
is, or what should be, in the interest of Canada? We do not
believe so.

When faced with social issues such as illegal drugs, we
are like all Canadians, struggling with our beliefs, our knowl-
edge, our values, our doubts and our myths. Our special
access to some one hundred expert witnesses, our reading
of numerous research papers and our discussions with doz-
ens of people across the country have forced us to confront
our preconceived ideas and images about drugs and to com-
pare them with those of “others”, and if not to change them,
at least to refine them along the way. However, this is not
sufficient to determine what is in the public interest. Experts,
no more so than the many citizens we heard from, do not
determine what is in the public interest. Studies show only
the most superficial aspects of what Canadians think. In
addition, when polls that are more sophisticated provide us
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with a more in-depth picture of public opinion, we will be no
further ahead in trying to decide on the direction that public
policy on cannabis should take. This is primarily because
the greater good is not determined by polling to see which
way the winds of public opinion are blowing, and also be-
cause, as is the case with our personal opinions, public opin-
ion relies on unverified information, on preconceived ideas
that are sometimes biased, and on values that are not al-
ways clear.

We heard quite frequently that the public policy deci-
sions should be based on the future of our children, on the
kind of society in which we wish to live and that we wish to
leave them. Over the last two decades, Canadian society
has implemented costly anti smoking programs. Do we want
to be in conflict with these by allowing the smoking of can-
nabis? Cannabis is a psychoactive substance that can im-
pair certain cognitive abilities linked to learning in young
people. Do we want to send the message that it is okay for
them to take drugs?

Others said that the fundamental values of Canadian
society, values of respect for people’s rights and freedoms,
of tolerance and openness towards diversity, were compro-
mised by existing legislation on cannabis. They added that
these laws are no longer in step with society, reflecting an
inter-generational conflict between adults and youth, they
bring about more harmful consequences than good, and on
top of being ineffective they are iniquitous.

This is an issue of values, therefore, which opposes var-
ious ideas about public health, of community health, mean-
ing both the physical well being of people as well as of the
entire community, of its moral fiber as well as the model of
interrelationships that it proposes. However, we do not all
share the same values.

In the fragmented, disillusioned world in which we live, a
world open to the sharing of cultures and of identities, albeit
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not always by choice, the issue of values is constantly at
stake, and from this the very meaning of social life. Even the
transcendental values that we all share, of sacred respect
for life and of immanent justice, are not readily turned into
public policy: abortion or capital punishment, for example.
As for other values, such as freedom, truth or law, they are
the subjects of constant debate in democratic societies and
they are precisely the kinds of values that are at stake in a
public policy on illegal drugs.

It has now been thirty years since the Royal Commis-
sion of Inquiry on the Non Medical Use of Drugs, the Le Dain
Commission, named for its Chairman, studied issues similar
to those we are studying today. Its report on cannabis, whose
scientific conclusions on the effects of the drug were gener-
ally accepted by all members of the commission, neverthe-
less led to ... three reports: a majority report by three of the
members, and two minority reports. During our first day of
public hearings, Professor Line Beauchesne presented the
fundamental differences of opinion among the members:
The dissension stems primarily from different visions of the
values that should underlie a drug policy. | will refer to the
report to illustrate the three positions that can be taken on
drug use.

The first position, based on legal moralism, is that advo-
cated by lan Campbell. This public policy approach founded
on legal moralism justifies the current prohibition and result-
ing repression on the grounds that it protects common val-
ues. (...) Briefly put, the government is perceived as having
the responsibility of establishing common values, which are
then imposed on society with a view to achieving optimum
social harmony. If everyone thinks the same way, then there
will be fewer problems.

(...) The second position, held by the majority of the Le
Dain Commission members, is based on legal paternalism.
Public policy based on legal paternalism justifies current pro-
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hibitions on the grounds that the State has a responsibility
to protect non-independent persons, particularly young per-
sons.

(...) When we come to the third position, that taken by
Marie-Andrée Bertrand advocating the legalization of can-
nabis, this brings us around to the whole question of values
(...). Legal liberalism implies that the government maintains
some responsibility for preserving individual autonomy to the
maximum extent possible. (...) A public drug policy based
on legal liberalism is founded on the premise that the gov-
ernment’s role is to maximize opportunities for each individ-
ual to be a full citizen and to ensure that criminal law is
never used.’

Moralism is an affirmation of a set of shared values. Pa-
ternalism is protection of the weak. Liberalism is maximiza-
tion of the independence of citizens. These three categories
do not include all of the possibilities: communitarianism, for
example, represents another approach. In some areas of
public policy, at certain times, these various approaches can
co-exist. Nevertheless, each one expresses a different con-
cept of the role of the State and of criminal law, and the
roles of science and ethics in the choices that must be made.

Having examined each of these subjects, we have elect-
ed to set down the guiding principles that clarify the con-
cept we have of the roles that the state, criminal law, sci-
ence and ethics must play in the development of a public
policy on cannabis. These principles will then help us in our
analysis of the information resulting from the research and
current practices in Canada, and most of all, influence our
recommendations. In this way, the reader will have the ben-
efit of our attempts to make explicit the principles which all
too often remain implicit, therefore giving the opportunity to
all to take us to task for inconsistency, or to voice their dis-
agreement with our conclusions, because they do not share
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these principles. We feel this exercise has the virtue of be-
ing both clear and transparent.

In order to assist our preparations for this work on the
guiding principles, we asked four Canadian academics, well
known both in their respective fields and for their indepen-
dence, to prepare issue papers on each of the four main
themes: governance, criminal law, science and ethics.2 We
strongly encourage Canadians to read these texts, which
are of an exceptional richness and quality. We will use these
texts freely, without pretending to render the complexity of
their thinking, but neither will we simply echo their sentiments.
Just as we did not ask witnesses to tell us what to think, but
rather to share their knowledge with us while being as rigor-
ous and as precise as possible, whether their knowledge
comes from research or from experience, so we asked for
issue papers and not for answers to our questions. We must
formulate our own responses to the illegal drug issues be-
fore us, and that is what is expected of us.

We will begin with a reflection on ethics. We feel that
such an examination, insofar as it affects the very bedrock
of our values, as it imposes a requirement for communica-
tion and dialogue®, is the cornerstone upon which the other
guidelines are based. Our principles dealing with gover-
nance—that is to say the role of the State—and with criminal
law as a tool for achieving social conditions, then, hinge on
this ethical concept. We will conclude with thoughts on the
role of science, or more specifically of knowledge.

Ethics, Or The Principle Of Reciprocal Autonomy

Let us assume that science, with supporting evidence, had
shown the harmfulness of a given drug—say tobacco—and
that it is a “cause” of serious, indeed fatal illnesses. To what
extent are doctors, judges, and in the end, the State, autho-
rized to go to ensure that people do not smoke? What limits
are there on intervention? This is the question posed by eth-
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ics, more specifically the ethics of “health”. Should we sim-
ply ban tobacco and punish both its users and its produc-
ers? Should we educate people through prevention cam-
paigns? Should we discourage smokers through their pock-
etbooks, for example with a surtax for the hospital care that
their habit could make necessary?

We see that ethical reflections take us through what is,
through the realm of facts, to the realm of what should be, of
what would be desirable. Moving therefore from recognized
facts (that cigarettes “cause” lung cancer) to standards (the
majority recognizes that smoking is harmful), but, more im-
portant than standards, to values (health is the greater good)
and finally to the means of passing on and above all imple-
menting these values (smoking is forbidden and subject to a
fine). At any of these steps, one could speak out and say
just a minute, | do not agree. | do not agree with the state-
ment of fact: what is the basis of, what studies support this
“finding”, one might ask. | do not agree with the standard:
even though a public opinion poll may show that most peo-
ple believe cigarettes cause lung cancer, is that reason
enough to put an end to the debate? | do not agree with the
established values: freedom is the greater good and not
health—what is the use of being in good health under a total-
itarian regime? Finally, disagreeing with the means chosen
to implement the value—it being unacceptable to ban ciga-
rettes under the pretext that they cause cancer because
the means is disproportionate to the fact.

Anyone who has followed the debates on cannabis to
any degree will have drawn a parallel. Because cannabis
“causes” health problems (both physical and moral), the stan-
dard states that its use is “dangerous” and, under the ban-
ner of public health values (and of the protection of the most
vulnerable: children, adolescents, etc.), its production, man-
ufacture, sale and use, etc. will be prohibited. This is the
basis of the existing public policy.
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As Professor Malherbe reminds us, this way of setting
out the cannabis problem—as in fact is true for other sub-
stances—encourages us to rethink our ideas on health, med-
icine and science. Moreover, going one step further, it oblig-
es us to consider the issue of risk and of life itself in society.
We live in a risk-taking society, but in a paradoxical manner.
On the one hand, we place great value on risk-taking: ven-
ture capital, risk management, putting no limits on success.
We see this as much in the appreciation of certain kinds of
political or corporate decisions, as in the emulation of cer-
tain kinds of risky activities, such as Formula 1 racing, para-
gliding, and other extreme sports. On the other hand, we are
becoming intolerant of risks of life in society, of the risks that
others represent to our individual lives. It is a search for safety,
both individually and collectively, vis a vis the smalltime crook
or the terrorist. Risk would be in conflict with safety and se-
curity as illness would be in conflict with health.

Between these two apparently opposed attitudes to-
wards risk, a subtle change in connotation slips in and partly
explains the paradox. In the first sense (risks we like to take
or will accept others taking), the issue is clearly risk. Here,
risk is seen as being positive, and offers a number of op-
tions: when faced with this kind of risk, the person can de-
cide to forge ahead, to wait, or to give up. In any case, there
is a broadening of possibilities, therefore of autonomy, an
extension that is no doubt linked to the admiration these
people elicit, which is also tinged with envy as we observe
this action that our position as “mere mortals” rarely permits
us. The shift in meaning happens with the second sense,
which does not relate to our ideas on safety but rather of
danger. Safety is a collective and individual good, as in food
or occupational safety. Danger, on the other hand, is usually
a loss or a limitation of freedom of action: when faced with
danger, most of us stop, and withdraw from the scene. In
this sense, danger reduces the range of autonomy. There-
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fore, it is not safety that is in conflict with risk, but rather
danger.* The distinction is fundamental, because it refers us
to the degree—whether real or perceived—to which we con-
trol our own existence. We sense that the “crazy Canuck”
bombing down the slopes is at least in relative control of the
risks he is taking; danger is different in that it implies loss of
control.

We are collectively learning how to manage this risk/
danger equation. The “risk” here, if one can put it this way, is
thinking of risk as a kind of acquired individual autonomy,
and of danger as a limitation of this very autonomy by “the
other”, bringing about in its wake withdrawal, intolerance,
and concisely, fear. For if risk is the source of intense plea-
sure, danger generally gives rise to fear. If risk points to the
improvement of the means that allow me to be more in con-
trol of my safety, danger points to threats coming from the
outside, chiefly from the ‘other’, over which | have little control.

Some concepts in medicine, and in science in general,
add to this paradox when they address risk factors, such as
when smoking is considered a risk factor for lung cancer.
This is also the case with delinquency: dropping out of school
is a risk factor as regards delinquency. Within these mean-
ings, risk here becomes a danger factor, the ultimate dan-
ger, of course, being death (cancer). This mechanistic and
causalist concept of prevention erases the fundamental dif-
ference between the body-machine we occupy and the
body-subject we are, to use the distinctions proposed by
Professor Malherbe. There is, in fact, no direct link between
the “objective” characteristics of our environment (includ-
ing the personal traits of genetic history, family and culture,
etc.) and the subjective perception we have of ourselves
and of our relationship with our environment. In other words,
it is precisely why two children born in a similar environ-
ment, in the same era and friends from a very young age,
will take two entirely different paths in life. We have a body
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with a genetic inheritance and predispositions; what we do
with it and how we interact with others and our environment
is something else entirely. Just as there is no immediate
transfer of the recognized fact to the norm, neither is there
any direct translating my biopsychological make-up into ac-
tions and thoughts.

The scientific approach searching to identify a statisti-
cal “norm”—the correlation between two facts—does not take
into account the fact that we are not all equal in the face of
this risk/danger equation. What for some would constitute a
risk—going down an icy mountain on skis—would represent
a real danger for another.

[Translation] Despite all we think we know about addic-
tion, a considerable number of well-informed subjects “hap-
pily continue committing suicide” through their dependen-
cies. While health education is largely thwarted, and not only
in the field of toxic substances, it is because human sub-
jects are in fact subjects, that is to say “subjective” beings
whose behavioural reactions are linked much more to the
meaning they attach to their behaviours than to the objec-
tive mechanical-medical consequences which statistical
analysis claims to define.

Some risks are no doubt worth taking for life to be worth
the trouble of being lived, for it not to dissolve into a mania-
cal and fearful sequence of endless precautions (...). Last-
ly, what is most human (the most autonomy, we dare won-
der): succumbing to fearful hypochondria and enclosing
oneself in a cocoon of universal prevention (to the point of
death by asphyxiation and loss of will) or living one’s life
through risks freely chosen and accepted.®

This is where the central position of the concept of au-
tonomy comes in. Autonomy, however, is to be understood
here in a critical manner as reciprocal autonomy, and not as
autonomy where isolated individuals establish standards to
their own liking. It should be borne in mind that autonomy,
etymologically speaking, means “establishing one’s own
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laws”. This is not a question of arbitrary legislation, created
for oneself, but of laws that permit, whenever possible, the
successful interaction with others, which is the very bed-
rock of society. This autonomy is based on the ability to rec-
ognize the existence, the difference, and the equivalence of
the other, allowing one to assume solitude, finiteness and
uncertainty, respectively, to then move on to practice soli-
darity, dignity and liberty in return.®

The “dependent” person is not autonomous, some would
say. Indeed, in their dependency, the drug addict, the alco-
holic and the inveterate smoker are not. Neither the emo-
tionally dependent person nor the person addicted to gam-
bling, money or sex is fully autonomous. Next comes the
question of the extent to which the state or society can inter-
vene to encourage the slow achievement of this autonomy,
and how to go about it. What are the respective roles of
collective governance and criminal law as mechanisms of
this governance? How can science contribute to this eman-
Cipation?

In any case, we note Professor Malherbe’s comment,
that: [Translation] (...) the fundamental problem of our civ-
ilization is not whether it is acceptable to prohibit the trade
in cannabis derivatives or even their use, but rather not to
repress the expression of anxiety when it arises and, even
better, to invent new ways of taming it. On this point, it is
useful to recall that every unjustified restriction, which adds
to the already heavy burden of civilized individuals, can only
increase their sense of being the object of some form of
totalitarianism rather than the subject of their own destiny.
From this standpoint, anti-drug campaigns seem decidedly
like attempts to deny death rather than recognize its pres-
ence in collective and individual life. (...) In this respect, we
agree with N. Bensaid, who says that preventive medicine
conceals our fear of death by making us die of fear.”

11
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From this base ensues a definition of ethics as ‘“constant
work, to which we can consent and which we perform with
one another in order to reduce, as far as possible, the inev-
itable difference between our values as practiced and our
values as stated!® With one another, indeed, thereby impos-
ing constraints so that reciprocity and equivalence of the
‘other’ can be realized; this is the role of governance.

As a guideline, we will adopt the principle that an ethical
public policy on illegal drugs, and on cannabis in particular,
must promote reciprocal autonomy built through a con-
stant exchange of dialogue within the community.

Governance: Maximizing The Actions Of
Individuals

We are social beings. It is a trivial assertion, however it must
be stated because it means that, necessarily, we always
find ourselves in paradoxical situations where to a certain
degree, each person has the free will to make decisions,
and makes free decisions for himself, while at the same time,
in order to regulate interactions with others, rules are estab-
lished, a normativity, that is more or less complex or more or
less formal, as is appropriate. This is true of relationships
between couples, families, in sports, and at work, as it is of
relationships between citizens and the government. Self
governance—acquired through the arrival of liberal democ-
racy—is never complete and inevitably yields in part to the
governance of the community.

Governance is relatively easy to develop within simple
relationships: within couples, families, or businesses. This is
not to say that its practice is easy: anyone with any experi-
ence of relationships as a couple will be well aware of how
difficult it can be to make implicit rules explicit, and to agree
on the rules of a shared life. However, the standards that
are established between friends, between lovers, between
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parents and children, are in fact a set of relatively simple
rules, and most importantly, rules whose effectiveness does
not require the intervention of other parties, except in the
case of a break-up or of abuse.

In feudal, pre-modern or pre-democratic societies, the
prevailing rules for even the simplest social relationships were
stipulated from the outside: by the sovereign, the lord, the
church representative, the father or forefather, the head of
the business, each one could issue orders and expect to be
obeyed, being all powerful in his domain. The establishment
of normativity was largely done without the involvement of
“subjects”, without their consent, and without any input on
their part; they were excluded from the power relationship.

Over the centuries, during which our modern day de-
mocracies were built, we have moved on to styles of gover-
nance of ourselves and others that allow people to partici-
pate more and more in the development of the rules of life,
both personal and social. We have also moved on from a
situation whereby each person’s life was decided by his or
her destiny, and limited to the narrow prospects dictated by
the place of birth and status, to an “indeterminate” life situa-
tion, which is open to the building a personal identity and
history.

These are therefore (1) changes in the sources of nor-
mativity and their operationalization in society, and (2) chang-
es in our relationship to these norms. In the first case, we
are slowly becoming involved in the external formalization of
the sources of behavioral norms. As they no longer ensue
from divine right, from the sovereign or the church prelate,
they are built through the political manifestation of the will of
the people. They are entrenched in national constitutions, in
legal decisions (in British Common Law) or in legal codes
(the Civil Code). It follows that the supra-legal normativity
(inherited from divine right) or the infra-legal (not set out in
law), lose both their symbolic value and their real influence

13
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on social relationships, to the benefit of legal rules that are
registered according to a recognized and legitimate proce-
dure in the social system by means of statutory provisions.
Modern societies are legal societies, that is to say societies
that base their management of relationships between peo-
ple and between individuals, groups and institutions, on the
rule of law. Never completely incorporated into the legal sys-
tem, other sources of normativity have not disappeared com-
pletely but the pre-legal or infra-legal sources of normativity
are less apparent, and sometimes less legitimate.

With this change of source comes a change in opera-
tion: while the sovereign or the church representative could
convict, or even execute, without challenge to the legitima-
cy or rationality of their decision—except by risking the same
fate—the means of expressing the will of the people, setting
it out in the legal system, is now in the hands of judges and
the legal system entirely. The legal establishment of norms
is set in motion either by the public authority provided in the
legislation (civil and criminal cases, for example) or by citi-
zens themselves (private and civil lawsuits) and is put in
effect primarily by the courts. Remedies exist, and most im-
portantly, these remedies are theoretically the same for, and
accessible to, one and all.

The relationship that a person has to the norms, and
through this to all aspects of social life, is the third change.
Choice and uncertainty have both increased, to the point
that, today, the connection is not so much to the other per-
son, but to the risk represented by being in contact with
them. Normativity in and of itself is no longer considered
inevitable, nor even a duty. Without being rejected, social
normativity is called into question based on personal experi-
ence and worldview. The gap between the subject of the
norm and the norm itself seems to be widening, while con-
flict resolution models are being made more formal.
Through the conjunction of these processes, governance
becomes more and more instrumental. The mechanisms of
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formal normativity, i.e. lawyers, judges and the courts, some-
times take on a greater importance than the actual substance
of the norms themselves: the immediate personal question
is whether | have access to the recognized mechanisms of
conflict resolution, or if, through my condition or my actions,
| am excluded in one way or another. In other words, the
means is replacing the end, the rule of law is replacing the
requirement for a connection to the other, which is the very
basis of normativity and of social life itself.

Modern societies are therefore faced with a series of

sometimes paradoxical injunctions. Collective governance
must: (1) allow social relationships to be regulated in the
most orderly but least restrictive manner possible, (2) give
expression to the norms and values shared by the commu-
nity and (3) give each person the opportunity to define them-
selves in relationship to these norms and values. How can
these seemingly obvious opposites be reconciled?
Based on Professor Taylor's work®, we can say that there
are two central spheres or preferred means of governance:
the governance of relationships with others, and the gover-
nance of the self. The governance of collective relations is
obviously part of the traditionally recognized areas of inter-
vention of the state, even if the form and substance change.
On the other hand, governance of the self does not come
immediately or systematically under the jurisdiction of the
state.

Collective Governance

The state is far from the only source of normativity. But the
fact that democratic states must act in accordance with the
law and that most public policies come in the form of legisla-
tive texts, produces a kind of short circuit whereby the source
of law and the state appear as one.

15
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Yet, as Professor MacDonald rightly points out, if the
actions of the state are subject to the rule of law, the legal
sphere is not limited to the State. In all known societies, rules
have always been established for the governance of the
self and of collective relations. They are implicit or explicit,
formal or informal, all-encompassing or limited in their appli-

cation, codified or
recorded in the col-
lective memory, ex-
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h g certain spheres of
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activity. In every
case, whatever the
nature or specific
form of the rules,
arm to the individual’s ability to they serve to ex-
evelop his or her own moral code. press for members

of the community

the conditions of

collective life. They
deal with marriage and parenthood, the ways in which one
respects the life and property of others, as well as the con-
nections to the invisible and the beyond. They take the form
of prescriptions and bans, are implemented by the bishop or
the mullah, by the king or his representative, or by the judge.
Much as we might like to believe, we in modern times have
not invented the codification of laws because the first legal
code goes back to Hammurabi, the King of Babylon. In Ro-
man law, Justinien was the first to suggest a code of laws,
not to mention the Ten Commandments “handed down” to
Moses.

In this sense, we agree with Professor MacDonald as
concerns legal pluralism, according to which there are mul-
tiple sources of normativity and therefore of rules of action
that are not exhausted by formal legislation. This is the dis-

nsure that the rules that it enacts
nd the way in which they are
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tinction between law and “juridicity”. As we mentioned above,
juridicity can be derived as much from the family as from
business, from school as from the trade union, from political
parties as from religion. In this sense, juridicity “is the busi-
ness of subjecting action to rules-based governance™?®
Juridicity, of course, co-exists with other ways of governing
individual and community actions: the brute exercise of pow-
er and war are examples of other forms. One of the main
differences, however, between juridicity and other forms
comes from the nature and the origin of its legitimacy. The
establishment of legal rules of action involves a form of con-
sent, if not of active participation, in the development and
implementation of the rule, qualities that are not needed nor
sought out in the case of domination by a tyrant or an occu-
pying army.

The development of a formal juridicity, in the form of le-
gal texts passed by legislative assemblies prescribing both
objective and subjective rights, is at the very heart of moder-
nity. It is in fact around these kinds of issues that the more
specific question of the role of the State arises: when and to
what extent should formal legal rules be developed, and how
should they be enforced?

Modern societies are unique in that they have, amongst
other things, given precedence to the formal rule of law over
other sources of juridicity as regards the governance of so-
cial relationships, established the need for these formal laws
to be adopted and implemented by legislative and executive
arms of the State, and set up arbitration systems in the form
of courts of law born of the State but having an arm’s length
relationship with the former two.

This formality of the law, or to be more precise, the legal
normativity found in the legislative texts passed by the State,
in no way signifies the disappearance of the other forms of
normativity. Here Professor MacDonald gives us a relevant
example of this:
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For example, activity that the official criminal law
sanctions and stigmatizes may be rewarded and
valued in certain other normative communities. In
socio-economically impoverished neighbourhoods
where economic opportunities are limited, the
manufacture and sale of illicit drugs may be an
attractive means of escaping poverty. For those
who are successful in the enterprise, the conse-
quent advancement in social standing may more
than offset the potential harms visited by criminal
sanctions. Similarly, in an international context, in
countries where the raising of traditional crops
which are capable of being converted into illicit
drugs is an indigenous cultural activity, and where
conditions of poverty are such that the attendant
economic benefits are necessary for subsistence,
the criminal law (whether domestic or internation-
al) has little purchase.**

In other words, juridicity is not exhausted in the formal law,
and the role of the State is not limited to the processes of
passing, enforcing and arbitrating formal legislation.

Governance Of The Self

Historically, juridicity has often been equated with moral stan-
dards, or has tried to model itself on them. These standards
could come from religion, from philosophy, from an ethic, or
a universal theory of nature as in Plato. In every case, they
tried to say what constituted the “good life”, how to conform
one’s life with the immanent rules of life, ending the cycle of
reincarnations, or avoiding eternal damnation. In every case
as well, the good life corresponded more or less to “life” in
the most abstract sense, that is to say the focus was not so
much on the destiny of the individual, but on that of the com-
munity, the group, the clan.
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It is only as of the second half of the second millennium,
during what we refer to as the Age of Enlightenment, that
individual life slowly began to register as a primary concern
in the governance of the community. This major change re-
sulted in what Taylor calls “ordinary life”, that of the “aver-
age sensual man”, at the heart of which we find his connec-
tion to the world and his manner of connecting with it through
the agency of family and work, being suddenly recognized.
Having had no means by which to participate in the devel-
opment of juridicity in general until then, the “citizen” ac-
quired some legal authority and right to active participation
(to simplify things, we could give as an example the right to
vote), not only as a member of the community but as a whole
and unique individual.

Up until that time, communities had a juridicity that was
largely based on relationships with others, granting strong
objective rights (the right to life: you shall not kill; the right to
property: you shall not steal; etc.), with a weak cognitive
component: while admitting that it continues (unfortunately
one might add), to pose certain problems (take racial or sex-
ual inequality) even throughout the twentieth century—ac-
cepting respect for life as a universal norm has not met with
great opposition. It is in this sense that we speak here, par-
ticularly following Pires’ work discussed in the following sec-
tion, of norms with weak cognitive components. These fun-
damental norms, which certain philosophers of law have
said are natural laws, do not require a strong empirical justi-
fication. The same cannot be said of other norms concern-
ing conduct such as homosexuality, abortion... or taking
drugs. These norms are an issue of what we might call sub-
jective rights that relate to individual behaviours that express
personal choices achieved through a consensual exchange
and thus being of little or less direct concern to the commu-
nity. This is why we could say this is an issue of norms with
a strong cognitive component: in order to be imposed as
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negative laws, that is to say as constraints or prohibitions,
these standards need an exogenous justification drawn from
the external knowledge of juridicity itself.

In this way, parallel to the process of legal formalization
of the norms of governance in the community described in
the preceding sub-section, the modern individual has ac-
quired more and more room for governance of the self. This
space is no longer, as in the past, entirely dictated by the
determinations stemming from one’s birth in a given place,
in a given family, with given genetic “baggage”. Except in
some totalitarian regimes, neither is this space for the gov-
ernance of the self entirely subjected to collective or reli-
gious rules. This space consists of a vast area of uncertain-
ty that, in part, precisely explains why it is sometimes called
“disenchantment with the world”, or more prosaically “loss
of sense” or “lack of values”. In fact, we would say that nei-
ther comes into play, so much as a process of slow and
hesitant reinvention of social life, in and through new ways
of relating as individuals.

The Role Of Governance

Governance is part of both the spheres of collective gover-
nance of the State and of governance of the self. If the State’s
chosen vehicle is formal law, the passing of legislation does
not exhaust all the possibilities in terms of collective gover-
nance. Moreover, governance of the self is the slow discov-
ery—in the strong sense of the term—of the juridicity that un-
derlies human action.

Professor MacDonald addresses the issue eloquently:

How ought law and legal institutions to be de-
ployed to achieve the symbolic governance of
human agency in a manner that facilitates the just
achievement of individual and collective human
purposes?*?
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The issue brings us back to the purposes of community
governance, which is to facilitate human relationships and
self-realization, with a minimum of interference in such a
way as to stimulate individuals’ discovery of the source of
normativity rather than having it dictated by an external body.
It is not the responsibility of State governance to ensure ei-
ther the health or the happiness of its citizens. It is, however,
its duty to ensure that the rules that it enacts and the way in
which they are carried out do the least possible harm to the

individual's ability to develop his
or her own moral code. Not a sin-
gle morality, or at least a morality
for everyone, as the majority po-
sition of the Le Dain report main-
tained, but a facilitation of access
to morality for citizens, morality
here being understood in the
sense of the ethical discovery of
fundamental laws regarding rela-
tionships with others, as Profes-
sor Malherbe pointed out.
Professor MacDonald pro-
poses a definition of governance
that is drawn from the work of the
Law Reform Commission, which
gives guidance: the goal of gov-
ernance is freedom, and not con-
trol. It is a question of defining the
goals of society through policies
and action programs that are then
implemented through systems
and processes and upheld by
actors, allowing for the encour-

This reflection on the
role of criminal
legislation is
specifically intended
to bring us back to
principles of the
appropriateness of
turning to criminal law.
The central issue is to
attempt to identify the
criteria that will help
us decide in what
circumstances society
can—or must—turn to
criminal law. It must
then be determined if
these criteria justify
the use of the criminal
law in relation to
cannabis.

agement and affirmation of human action. The law, vehicle
of choice of governance, does not seek instrumental pur-
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poses of simple expressiveness of rules or limitations passed
for and on behalf of citizens, but a reciprocal process of
building social relationships through which people, citizens
and governments, can constantly adjust their expectations
in terms of behaviour.

We therefore accept as a guiding principle for gover-
nance that all of the means the State has at its disposal
must work towards facilitating human action, particu-
larly the processes allowing for the building of arrange-
ments between collective government and governance
of the self.

Criminal Law And The Limits Of Prohibition

During the course of this report, we will have plenty of op-
portunity to describe the degree to which criminal law is at
the very heart of any discussion of illegal drugs. It has come
to the point that debates between those we refer to as pro-
hibitionists on the one hand, and liberalists on the other, have
overshadowed all other considerations. The lItalian sociolo-
gist Pareto (1848-1923), quoted by Professor Pires in his
issues paper, said of human beings that even if we would
like to believe that we are rational, we are above all argu-
mentative beings, that is to say that we want “to give a logi-
cal aspect to behaviours that do not have the substance
thereof.”** In the context of the debate on cannabis, this sen-
timent takes on its fullest meaning: both sides hurling their
arguments at the other, claiming they are recognized “truths”.

Any discussion on the role and the place of criminal law
as concerns illegal drugs, here being a question of cannabis,
in effect poses questions regarding principles of the appro-
priateness of turning to criminal law. In general, both sides
are quick to escape this stringent argument on the princi-
ples to turn to justifications. As is true of both sides, justifica-
tion has nothing to do with the mechanism itself, being the
criminal law, but with the target, being cannabis. The result
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is the litany of “proofs” of the effects of cannabis. For some,
the effects are significant enough to “justify” turning to the
criminal law, and to list the risks associated with the use of
cannabis: addiction, learning difficulties, delinquency, and
impaired driving. For others, these same risks are so mini-
mal, or are already covered by other criminal legislation (driv-
ing under the influence), that they do not justify the use of
the criminal law. Whatever the case may be, the debate is
no longer in relation to the principles but on justification.
This reflection on the role of criminal legislation is specifical-
ly intended to bring us back to principles of the appropriate-
ness of turning to criminal law. The central issue is to at-
tempt to identify the criteria that will help us decide in what
circumstances society can—or must—turn to criminal law. It
must then be determined if these criteria justify the use of
the criminal law in relation to cannabis.

Requirement For Distinctions

Raising the question as to whether or not the use of criminal
law as concerns cannabis is justified necessarily brings us
back to a primary observation: the use of criminal law is not
justified in all cases, but, in some cases, it must be. This
observation is supported by three findings: (1) that most
social relationships are regulated without the use of crimi-
nal law; (2) that certain behaviours are forcibly within the
sphere of criminal law; and (3) that certain behaviours leg-
islation has criminalized, at certain points in time, have since
been excluded from this domain. The possibility of including
or excluding human actions from the sphere of criminal leg-
islation rests on the ability to make distinctions.

However, a significant difficulty arises as soon as this
principle of distinction is accepted in practice, and not sim-
ply in theory. Once an act has been recognized as being a
“crime”, it becomes part of the body of what defines all of-
fences: behaviours against society. According to the inter-
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nal logic of criminal law, the only eligible distinction would
precede the decision to incorporate a behaviour into the
law or not. If the behaviour at issue is one that goes against
the common good, it is a crime. Otherwise, it would be an
uncivilized act, perhaps even an immoral one, but certainly
not a crime. Once such a decision is taken, the only remain-
ing distinctions to make would be with respect to form: the
kind of procedure to follow and the severity of the punish-
ment according to the nature of the offence.

Everything is done as if there were no positive distinc-
tions made within criminal law between offences, as if the
distinction was made only from the outside, before making
the act an offence. In fact, distinctions between types of of-
fences do exist. These are the distinctions made by Profes-
sor Pires, between standard prohibited behaviours and “two-
sided” prohibited behaviours. It is more usual to distinguish
between *“victimless” crimes and crimes “with victims”, but
this categorization is incorrect. On the one hand, under crim-
inal law, the victim is all of society. There are certainly indi-
vidual victims, but by some kind of extension, the harm has
in fact been done to all of society. This would explain the
principle of deterrence, in criminal legal theory: by punish-
ing a guilty party, we try to dissuade all those who might be
tempted to behave in the same way.

On the other hand, this categorization brings us back to
a single aspect, the subject of the offence, losing view of the
other processes by which criminal law distinguishes between
different kinds of offences. In this way, another kind of dis-
tinction that is intrinsic to criminal law falls under the modes
of justification. A decision to criminalize homicide does not
require, as Professor Pires stresses, the undertaking of com-
parative studies in order to determine if one kind of murder
is more or less harmful than another to the victim. The cog-
nitive component is weak: here, there is no need to turn to
external arguments to justify the criminalization. The act, in
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and of itself—this is the concept of malum in se—is enough to
establish the legitimacy of the criminal standard. There is no
such thing when the issue is drugs: since the beginning of
prohibition, external justifications were needed regarding the
harm caused by drug use. These subjects of criminalization
have a strong cognitive component, in that they require a
higher level of justification.

The distinction between kinds of prohibitive behaviours
is therefore an analytical tool that is necessary in order to
understand and think about the role of the criminal law as
concerns drugs. What then are the criteria we can use in
order to make these distinctions? This is the goal of the fol-
lowing sub-section.

Criteria For Distinction

Professor Pires proposes seven criteria allowing for distinc-
tions to be made between the various kinds of prohibitive
behaviours in criminal law. (...)

We will briefly examine these, one at a time.

The nature of the offence

In order for there to be an offence, harm must have been
done, which brings us to the victim. As we said above, in the
broadest sense, criminal law sees society as the ultimate
victim of any offence. The direct victim of an assault or theft
is a witness, in the technical sense of the law. However, at a
concrete level, the law recognizes direct victims. In certain
cases, the concept of victim falls somewhere between the
two: it is the neighbourhood or the surrounding area, for
example, in the case of nuisance caused by solicitation for
the purposes of prostitution. However, these nuisance situa-
tions are themselves at the limit of criminal law, in a sort of gray
area between standard offences and two-sided offences.
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What is remarkable is that the criminal law cannot take
all three levels into account at the same time. If it recognizes
the direct victim, then society becomes invisible. If it consid-
ers the neighbourhood, it becomes even more evident that
it can no longer recognize a direct victim or society as a
whole. Finally, and above all, if it takes the perspective of
society as a whole, then it loses sight of not only the direct
victim, but what is more, it loses its specificity. In effect, in
the latter case, one could say that civil law also protects
society: without respect for sales contracts and debts, soci-
ety would go down the drain.

It is therefore not only the harm caused, nor even the
presence of a victim that gives certain acts their criminal
character, but the fact that they bear witness to conflict, abuse
of power, infringement of one social actor upon another. Ob-
viously, civil law also serves to resolve conflicts, from which
comes the need for more criteria.

Capacity of the law for discernment

Is the law able to differentiate a victim from a perpetrator? In
the case of standard prohibited behaviours, it generally can.
For example, the victim of a homicide can clearly be distin-
guished from the perpetrator. Of course, there are excep-
tions to these standard scenarios, for example, where the
victims themselves face criminal charges. A case in point
would be where a victim of sexual assault is convicted of
contempt of court for refusing to testify against her attacker.
When faced with two-sided prohibited behaviours, criminal
law is hard-pressed to distinguish the victim from the perpe-
trator. Or, it finds the perpetrator to be the victim that must
be protected from himself. Consequently the perpetrator
becomes the victim of his/her own behaviour.

Alternatively, cognisant of the limitations and difficulty
involved in punishing the victim —for example, a prostitute—
criminal law shifts from the phenomenological world (the
facts) to a different mode of reasoning. It moves from an
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analysis-based mode of reasoning (evidence enabling de-
duction) to one based on consequentialism or teleology (the
goals underlying behaviour). For instance, criminal law justi-
fies its intervention by the need to protect children. Conse-
quently, it loses, and causes us to lose, sight of the (ultimate-
ly inexplicable) reasons why the offence was brought be-
fore the courts in the first place.

Referentiality

This term refers to the capacity of perpetrators of the of-
fence to recognize—despite “explanations”, denial or other
self-justification methods—the harm caused to others by their
actions. Even in case of some borderline standard prohibit-
ed behaviours, such as cruelty to animals, the perpetrator of
the offence—who, for example, has hanged his neighbour’s
dog from a tree—may recognize the harm caused by his/her
action to the animal’s owner. The criminal act in the case of
two-sided prohibited behaviours may be self-destructive, but
is not motivated by maliciousness towards others, since it
does not create a direct relationship with others. Indeed, the
sociologist A. Ehrenberg raises the issue of the absence of
a relationship with others exhibited in all types of drug use
when interpreted as a form of withdrawal from the world.
However, this is already beyond the issue of criminal law
into to the realm of political discussion on democracy.

Limitation on natural liberty

We shall deal only briefly with this issue here since it is dis-
cussed at greater length later. Suffice it to say, however, that
the law places special restrictions on what Kant called the
“unfettered freedom of action”: criminal law restricts an in-
dividual’s liberty to take the life or property of others. Conse-
quently, it institutes specific rights and freedoms, i.e. the right
to enjoy life and property. Fundamental problems arise where
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the law seeks to restrict the very rights and freedoms that it
provides. A case in point is prostitution, where the law seeks
to restrict the very right to enjoy one’s own body and the
freedom provided for by the law.

Justification of the offence

Criminal law very seldom uses external sources to justify
the criminalization of offences. A good example to illustrate
this is our original homicide scenario. Criminal law does not
refer to sociology, anthropology, history, economics or med-
icine to establish the various effects of different types of
homicides and various ways of taking life. The same ratio-
nale can be applied to sexual assaults, theft, fraud, etc. The
cognitive component in the justification process is weak. The
rationale underpinning the standard prohibited behaviour is
deeply rooted in the social relationship. It is quite clear that
any society even considering legalizing homicide would be-
come untenable and would cease to be a society at all.
Consequently, our society does not question the validity of
the criminalization of homicide. The sole issue that arises in
some countries, but which was addressed in Canada a long
time ago, is the sentence society imposes on murderers.

Quite the opposite situation exists for two-sided prohibited
behaviours. They require empirical demonstration and justi-
fication with a strong cognitive component. As one might
expect, this issue is central to any debate on drugs. Indeed,
this report accords a great deal of importance to this matter.

As professor Pires points out, the criterion here is not to
establish whether there is consensus or “dissensus” on the
criminal standard or on the terms relating to the type and
possibility of democratic debate but rather to determine
whether the source of the legitimacy of the standard is en-
dogenous or exogenous. In the case of standard prohibited
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behaviours, the source is endogenous. In the case of two-
sided prohibited behaviours, it is exogenous. However, the
criminal law creation process remains the same, i.e. demo-
cratic debate resulting in the adoption of enabling legisla-
tion. It is for this reason that it is all too easy to lose sight of
the fact that the two types of offences are not in fact of the
same nature.

[Translation] The important point to remember is that all
two-sided prohibited behaviours to which this criterion ap-
plies exhibit certain
specific problems. (i)
They all have a more

. . This analysis indicates to us
precarious, more ideo-

that only offences involving

logical or more f.ragile significant direct danger to
endogenous basis be- others should be matters of
cause they are not criminal law.

rooted in a concrete,

conflictual deviance

and because the norms are not sufficiently detached from
certain forms of (purely moral or religious) knowledge or
are not sufficiently unaffected by knowledge of facts. (ii)
They are therefore more subject to a process of selection
from the available knowledge and to the actual value of the
knowledge that we select or that is available to us in respect
of them at a particular point in time. That means that a criti-
cal and serious examination of the knowledge is of crucial
importance. (iii) They are, to all intents and purposes, more
polemical and subject to public debate at a particular point
in time, and more likely to be based on major cultural or
cognitive misapprehensions.*

Application of the law

In the vast majority of cases involving standard prohibited
behaviours, offences are brought to the attention of the po-
lice by way of a complaint. Complaints to the police most
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often involve theft, sexual assault and homicide. Indeed, ap-
proximately 90% all offences that come to the attention of
the police do so through complaints. In the case of two-sid-
ed prohibited behaviours, close to 100% of offences are
discovered pro-actively.

One might point to the increase in complaints from peo-
ple living near cannabis plantations in British Columbia. How-
ever, these people’s complaints perhaps deal either with
the very real danger of fire—since the illegal nature of can-
nabis production forces producers to illegally tap into elec-
tricity lines—or with pressure on them from criminals to keep
quiet—also because producers are forced to operate illegally.
The pro-active application of the criminal law in the case of
two-sided prohibited behaviours has harmful consequenc-
es, including social and human costs but also the possibility
of discriminatory application of the law or police corruption.
This raises the question of whether the endogenous basis
of the offence warrants these consequences.

Effects of the law

The effects of the law stem, to a certain extent, from the
previous criterion and all the others before it. This criterion
relates to the legitimacy of the standard. The difficulties and
criticism arising from pro-active police action, changes in
social normativity or in the knowledge base, make the law
counter-productive, which, in turn, raises questions sui gen-
eris as to its basic tenets and legitimacy.

We have compiled Professor Pires’ suggested criteria
under three headings. Each criterion includes an “action-
related” and a “law-related” element, which can be used in
distinguishing between various criminal offences.

Nature of the offence. The action here refers to the
relationship between the “victim” and the "perpetrator”, i.e.
are they in a conflict or exchange-type situation? The law-
related criterion focuses on establishing whether criminal
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law is able to distinguish between the victim and the perpe-
trator.

Justification. The action in this case is to determine
whether perpetrators are able to recognize the harm caused
to others by their actions. The legal aspect of the equation
deals with determining the basis of the legitimacy of the stan-
dard.

Operativity. The action relates to identifying whether the
application of the appropriate standard is triggered by the
victim or witness or whether pro-active action is required by
law-enforcement agencies. The legal side of the equation is
to establish whether the enforcement of the standard could
potentially sabotage itself.

It is our view that the analysis of Criminal Code offenc-
es based on these three criteria addresses the fundamental
issue of whether limiting the liberty of an individual to act is
justified in the criminal law. It is for this reason that we are
less concerned about the criteria themselves than about
the result of the application of theses criteria to the criminal
law standard.

Application To lllegal Drugs Issues

Are illegal-drug-related offences two-sided prohibited behav-
iours under criminal law? Undoubtedly so.
The offence created implies an exchange-type situation and
it is relatively unimportant whether the subject of the trans-
action is a prohibited substance or not. It is deemed to be a
consented exchange between two parties. In the case of
cannabis use—or the personal use of the opium or cocaine
that just happens to be growing in my garden—no exchange
with another party takes place. Nevertheless, possession is
prohibited in Canada, as is use in certain other countries.
Criminal law is hard pressed to find a victim. With re-
spect to impaired driving endangering the lives of others,
the Criminal Code contains a provision for the punishment
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of an individual operating a vehicle under the influence of
any substance. The argument that cannabis poses enforce-
ment difficulties is not valid. The same difficulties apply to
driving under the influence of prescription drugs. What about
the issue of children? It is difficult to see how cannabis use
harms children, except where an “uncontrolled” market,
brought about either by a lack of regulations or by the cur-
rent illegality of cannabis fostering illegal markets, does cause
harm to children.

In relation to referentiality, a user or even a seller does
not see himself or herself as causing harm to others. At least,
this is the case for cannabis derivatives. Of course, a situa-
tion where “grass” is mixed with other substances and adul-
terated substances are sold to users is reminiscent of the
era of prohibition and is one of the reasons why prohibition
was scrapped. To justify behavioural standards and the of-
fence, criminal law has to refer to external sources over
which—and the interpretation of which—it exerts no control.
The operativity of the standard raises both application prob-
lems and on-going questions as to the legitimacy of the stan-
dard itself.

On the whole, the legal basis of the criminal law is weak
where the prescribed standard (1) does not concern a rela-
tionship with others and where the characteristics of the
relationship do not create a victim and a perpetrator able to
recognize his/her actions; (2) has to find its justification out-
side fundamental social relationships; and (3) results in a
form of enforcement, the harmful effects of which, under-
mine and challenge the very legitimacy of the law. (Where
criminal law is involved in these issues, the very standard
prescribed by the law makes the perpetrator the victim and
tries to protect him from himself, which it can do only by
producing a never-ending stream of knowledge, which re-
mains constantly out of his reach.)
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This analysis indicates to us that only offences involv-
ing significant direct danger to others should be mat-
ters of criminal law.

Science Or Approximate Knowledge

The public is generally willing to leave the choice of control
methods to the interaction between health care experts and
government agencies because they recognize that the drug
is being used essentially for their well-being and they rely on
expert knowledge to decide the best way to protect that.
(...)

Therefore, in formulating social policy on non-medical use,
you must consider not only at the harm done by the law or
at the harm done by the drug, but as far as possible a full
cost/benefit analysis of drug use and the control measures,
and any change in control measures that you may contem-
plate. This is a matter for all of society to decide - not for
experts to decide as a matter of scientific knowledge.*®

From the very outset of the Committee’s proceedings,
we have been aware that knowledge—even science-based,
is not of itself a sufficient basis for the development of public
policy on illegal drugs, in particular cannabis. One might be
tempted to think that a Special Committee on lllegal Drugs—
in this case, cannabis—should base its conclusions and rec-
ommendations solely on knowledge. However, ho amount
of knowledge alone could determine public policy. There are
several reasons for this.

Firstly, the process of knowledge development is ongo-
ing. This process is by definition a continuing study of the
unknown. The pursuit of knowledge, in view of the scale and
complexity of the task, is always approximate—or, as the
French anthropologist Claude Lévi-Strauss would have put
it, cobbled-together. To search for knowledge is to acknowl-
edge our ignorance of fundamental questions, which by
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definition remain open-ended. According to Professor de
Koninck:

[Translation] It is appropriate for us to celebrate
the ignorance we have at last discovered because
it is now part of our known ignorance (ordinary
ignorance, in the classical vocabulary), as opposed
to unknown ignorance (twofold ignorance)—thanks
to neuroscience, oceanography, astrophysics, but
also to depth psychology, the history of religion
(to cite only two of the advanced “humanities”)
and to other disciplines which have particularly
progressed in our era. We must celebrate it with
the wonder and puzzlement which are still the
necessary prerequisite of all discovery.*®

This situation might seem ironic, since never at any oth-
er time has such a wealth of information been produced—in
all areas of human culture but also specifically on the issue
of drugs—than in the modern era. So much knowledge has
been gained in fact, that experts, such as economists, soci-
ologists, criminologists, psychologists, and geneticists have
become necessary players in the whole public policy justifi-
cation process. It is only thanks to the ability of a team of
scientists to successfully influence decision-makers that the
greenhouse effect and the global warming phenomena have
been acknowledged as real and that action has been taken
to protect our environment. Governments’ macro-econom-
ic decisions will be explained to the public on the nightly
news by a senior economist. Where urban violence occurs
or a serial killer is on the rampage, psychologists and crimi-
nologists are brought in to explain what is taking place, or to
justify the thrust of criminal policy. The mass production of
information and reference to experts in policy development
give the public decision-making process at least credibility,
if not legitimacy. Consequently, people who feel disenfran-
chized or even disillusioned by what they perceive as the
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disparity between the real world and the world presented to
them in the media, will feel less inclined to challenge politi-
cal decisions which are based on the “authority of knowl-
edge”. Information is becoming knowledge, the learned are
becoming experts and politicians, (who are increasingly al-
lergic to independent reflection on principles and fundamen-
tal issues), have come to rely on this handy army of “ex-
perts”, who are ever ready to proffer advice.

However, information is not knowledge. Indeed, knowl-
edge cannot be reduced to mere information. The Internet
teams with informa-
tion, but no one would

dare contend that all
of it could be deemed
knowledge.
Secondly, the
knowledge produc-
tion process is frag-
mented and, like mod-
ern life itself, has diffi-
culty addressing the
issue of meaning. No
better knowledge is

Prestigious institutes such as
NIDA may have huge research
budgets and conduct research,
which in itself, is both
fascinating and useful, but they
function as if their sole goal
were to demonstrate the bio-
psychological mechanisms of
“drug addiction” and the
dangerous abuse that results
from the consumption of “drugs
of abuse”, as they call them.

produced with the ad-

dition of academic dis-

ciplines all studying issues through the lens of their own field
of expertise than is produced when one of these disciplines
works in isolation. The promotion of inter-disciplinary and
trans-disciplinary approaches will remain as meaningless
as calls for a social “partnership”, until there is genuine re-
solve to grasp the issues of meaning and comprehension.
Prestigious institutes such as NIDA may have huge research
budgets and conduct research, which in itself, is both fasci-
nating and useful, but they function as if their sole goal were
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to demonstrate the bio-psychological mechanisms of “drug
addiction” and the dangerous abuse that results from the
consumption of “drugs of abuse”, as they call them.

However, the reasons for particular practices cannot be
reduced to the sum of their constituent parts, or a jumble of
re-enactments. Remarkable knowledge about cell mecha-
nisms and genetics does not provide answers to the ethical
and political issues raised by cloning. In the same way, knowl-
edge about the mechanisms of the atom and nuclear fission
did not provide answers to the issue of the manufacture and
use of nuclear weapons. The highly abstract and math-based
discipline of economic “science” is so far removed from re-
ality that it is no longer able to explain the gulf that exists
between nations or between extravagant wealth and human
misery.

Researchers seem more concerned with mathematical
equations and abstractions, and as a result, fail to ask fun-
damental questions. Their fields of knowledge are patchy
and highly compartmentalized and there often remains a
confusion between knowledge, information and technology.
To ask fundamental questions, is to link issues and to re-
acknowledge the complex nature of these issues in an at-
tempt to identify the underlying reasons. There are on-going
debates between scientists and philosophers over linking
issues and over the shift towards an integrated knowledge
base of human beings.’

Thirdly, this raises the whole issue of the so-called
“learned idiot” “experts”.

[Translation] Idiots is the right word (from the
Latin idiota, meaning “ignorant person”, borrowed
from the Greek idi6tés, of the same meaning, as
opposed to pepaideumenos, “cultivated man”).
What is unfortunate is that their unearned reputa-
tion as experts extends all the more the influence
of this “idiocy” in societies such as ours where
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“science” exercises a magic power and “that pow-
er appears increasingly legitimized by ‘learned’
experts,” as Jacques Testart notes. “Indeed, the
expert provides reassurances and citizens are re-
luctant to decry the absurdity or cynicism of a
political decision approved by ‘the most qualified
experts’.t8

We are not trying to take issue with science but rather
to challenge the difficulty scientists have in reflecting on their
research. It is one thing to conduct cutting-edge research
on specific issues, but it is quite another to claim to use the
resultant fragmented knowledge to provide “explanations”.
It is yet another to attempt to provide answers that science
is quite simply not able to provide. It is one thing to conduct
studies of the behaviour of laboratory rats, which have been
administered a dose of Delta 9-THC (the principal active
component in cannabis), but it is quite another to claim that
this type of experiment is useful in understanding cannabis
use and its effects on human beings. It is still another issue
to contend that this research can provide an answer to can-
nabis public policy-related issues.

Drug use is a social action and forms part of a particular
individual's behavioural pattern and as such, cannot be re-
duced to mere neuro-psychological mechanisms. It might
be useful to understand the mechanisms involved but this
knowledge alone will not explain the reasons underlying drug
use in our society.

Fourthly, the colonization of the mind by the authority of
experts—acting as mediators between politicians and the
community—equates to the dangerous colonization of social
sciences by natural sciences. This is nothing new. This pro-
cess began in the 19" century but significantly accelerated
during the 20" century. The most significant manifestation
of this process is the ever closer links between psychology
and neuroscience. Consequently, a transposition of meth-
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ods and problem-approach systems has taken place. As a
result, human sciences have now taken on a quantitivist-
reductionist approach, which in turn has led to a knowledge
crisis. A sample of 100 young people chosen at random to
undergo a battery of psychological tests aimed at determin-
ing why they use cannabis will provide apparently serious
anecdotal research and a series of correlations, which are
unlikely to reveal the reasons behind drug use.

In some academic and decision-making circles, it is fash-
ionable to refer to “evidence-based” policies. By this, we
mean policies based on “scientific” evidence of approach-
es that work. One of the most striking examples of this ap-
proach was the Crime Reduction Strategy implemented in
the United Kingdom in 1998 by the then newly elected La-
bour government. Under this scheme, considerable money
was earmarked to support those crime prevention initiatives
that studies had shown to be effective with the goal of re-
ducing various types of crime by a specified percentage
over a five-year period. Despite this scheme, the United King-
dom is currently facing a crime “crisis”, in part because crime
rates have risen, and the Crime Reduction Strategy is a
shambles.

It is tempting to ask how the outcome could have been
any different. Social engineering strategies in areas such as
population control and crime prevention date back to the
19" century and have rarely provided tangible results. These
initiatives, which are built on one or two “formulae”, them-
selves drawn from a small number of controlled experiments,
do not take account of the complex nature of the modern
world, with its ever growing, increasingly fluid and intangible
interdependent and multi level relationships. Is it in an at-
tempt to flee this reality that we seek refuge in the mathe-
matical abstraction of correlations between supposedly pre-
dictive variables?
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The Committee’s report—especially the second part—has
put great emphasis on research-based knowledge. This fo-
cus is an attempt to do justice to the knowledge that has
been developed over the past few decades. We considered
it important and indeed necessary to give it detailed consid-
eration. Indeed, the Committee recommends that the drive
for knowledge acquisition on specific issues that we deem
to be important be continued.

We do not claim, however, to have answered the funda-
mental question of why people consume psychoactive sub-
stances, such as alcohol, drugs or medication. We were
indeed surprised, given the quantity of studies conducted
each year on drugs, that this area has not been covered. It
is almost as if the quest for answers to technical questions
has caused science to lose sight of the basic issue!

Scientific knowledge cannot replace either reflection or
the political decision making process. It supports the pro-
cess. Indeed, we consider that its greatest contribution to
public drug policy is in doing so. Our guiding principle is that
science, which must continue to explore specific areas
of key issues and reflect on overarching questions, sup-
ports the public policy development process. No more,
but no less.

Conclusions

One of the greatest challenges for modern societies is to
collectively invent new forms of social life and community
belonging that stretch beyond the tools of formal law. As
individuals with objective and subjective rights, people can
participate fully in the development—we would even go as
far as to say the conquest—of the collective project of creat-
ing a society. It is no longer sufficient just to develop legisla-
tion and for people to automatically accept this legislation
just because it was democratically decided by Parliament.
We need to promote ethical participation—through discus-
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sion—in the development of collective and individual gover-
nance. The groups from civil society, whether they oppose
the “behind-closed-doors” globalization process or support
promoting fair and sustainable development, are asking how
we can collectively develop a joint-participation normativity
process, in which collective governance and individual gov-
ernance are mutually supportive.

This discussion brings us to the conclusion that public pol-
icy on illegal drugs, specifically cannabis, ought to be
based on an ethic of reciprocal autonomy and a resolve
to foster human action. It ought to defer to criminal law
only where the behaviour involved poses a significant
direct danger to others. It ought to promote the devel-
opment of knowledge conducive to guiding and foster-
ing reflection and action.
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